HUMAN RIGHTS AND THE GENEVA CONVENTIONS by Dahl, A W
• Nils Marius Rekkedal 
Insurgency and Counter Insurgency Some Concepts and Problems 
• A. W. Dahl 
Human Rights and the Geneva Conventions 
• Andrey Sujatmoko 
Pengadilan Campuran (Hybrid Tribunal) sebagai Forum 
Penyelesaian atas Kejahatan lnternasional 
• Prisilla Fitri 
Perlindungan Anak sebagai Tentara Anak menurut Hukum 
Humaniter pada Kasus Perekrutan Anak dalam Konflik lturi 
di Republik Demokratik Kongo 
• Perkembangan Terakhir Mahkamah Pidana lnternasional 
(Januari,-�uli 2008) 
l;rterbitkan oleh: 
PUSAT STUDI HUKUM HUMANITER DAN HAM Ulrlll 
f"AKULTAS HUKUM UNIYERSITAS TRISAKTI 
JURNAL HUKUM HUMANITER 
Diterbitkan oleh Pusat Studi Hukum Humaniter dan HAM (terAs) 
Fakultas Hukum Universitas Trisakti Jakarta 
Penanggung-jawab: 
Rektor Universitas Ttisakti 
Prof. Dr: Thoby Mutis 
Dewan Redaksi Kehormatan: 
Prof. KGPH. Haryomataram/ S.H. 
Prof. Timothy L. H. McCormack 
Prof. Dr: F. Sugeng Istanto/ S.H. 
Prof. Dr: Andi Hamzah S. H. 
Michael Cottier; LL M. 
Brigjen. TN! (Purn) PLT. S1hombing/ S.H./ LL.M. 
Kol. Chk. NatsriAnshari, S.H./ LL.M. 
Rudi M. Rizki, S.H./ LL.M. 
Pemimpin Redaksi 
Arlina Permanasari, S.H./ M.H. 
Anggota Redaksi: 
Andrey Sujatmoko/ S.H./ M.H. 
Aji Wibowo/ S.H./ M.H. 
Kushartoyo Budisantosa/ S.H./ M.H. 
Amalia Zuhra/ S.H./ LL.M. 
Jun Justinar; S.H./ M.H. 
Sekretariat: 
Ade A/fay Alfinur; S.Sos. 
Supriyad1� S. E 
Alamat Redaksi: 
Pusat Studi Hukum Humaniter dan HAM (terAs) FH-USAKTI 
JI. Kyai Tapa No. 1 Gedung H Lt. 5 Kampus A Grogol Jakarta 11440 
Tlp./Faks.: (021) 563-7747 E-mail: alfay_2002@yahoo.com 
Jurnal Hukum Humaniter terbit setiap enam bu Ian pada bulan April dan 
Oktober 
EDITORIAL 
Pembaca yang budiman, 
EDITORIAL ii 
Segala puji dan ungkapan rasa syukur hanya tertuju kepada Allah 
SWT, sehingga atas perkenanNYA jualah maka JURNAL HUKUM 
HUMANITER ini dapat kembali terbit di tengah-tengah para pembaca. 
Edisi ini berisi lanjutan artikel utama yang memaparkan tentang 
permasalahan yang dihadapi dalam melakukan kontra-insurgensi pada 
beberapa sengketa bersenjata seperti pada Perang Vietnam dan Perang 
Irak, sehingga diharapkan kita dapat memetik pelajaran mengenai hal 
tersebut. Dalam suatu sengketa bersenjata yang mendasarkan kepada 
aturan-aturan hukum humaniter internasional, maka suatu hal yang 
tidak mungkin dielakkan adalah adanya persinggungan dengan norma­
norma di dalam hukum hak asasi manusia internasional yang juga 
dibahas dengan singkat dalam edisi ini. Ada pun masalah-masalah yang 
berkenaan dengan pertanggungjawaban dalam suatu sengketa 
bersenjata dikemukakan juga dalam edisi kali ini, khususnya mengenai 
konsep pengadilan campuran. Artikel pendukung yang kali ini berkaitan 
erat dengan kolom, akan menampilkan persidangan di Mahkamah Pidana 
Internasional, yakni persidangan Thomas Lubanga Dyilo yang dituduh 
melakukan wajib militer terhadap anak-anak di bawah usia lima belas 
tahun di Kongo. 
Sebagai is i  "Kolom", a kan dipaparkan perkembangan­
perkembangan terakhir dalam Mahkamah Pidana Internasional, 
khususnya yang berkenaan dengan persidangan-persidangan kasus­
kasus yang telah disidangkan di mahkamah ini yakni kasus di Kongo, 
Republik Afrika Tengah, Darfur dan di Uganda Utara; di samping 
dipaparkan pula mengenai perkembangan terakhir tentang apa yang 
terjadi pada mahkamah tersebut sejak Januari hingga Juli 2008. 
Atas keterlambatan penerbitan JURNAL HUKUM HUMANITER, 
maka Redaksi menyampaikan permohonan maaf, sekaligus mengajak 
para pembaca dari  segenap kalangan di tanah air  untuk 
menyemarakkan wacana ini dengan mengirimkan artikelnya. Akhirnya, 
segala kritik dan saran konstruktif dari pembaca sangat diharapkan 
demi perbaikan jurnal di masa mendatang. 
Selamat membaca. 
Redaksi 
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Abstract 
959 
Today, there are two distinct bodies of law namely Human Rights 
Law and International Law of Armed Conflict. The latter often re­
ferred to as International Humanitarian Law, since it aims at reduc­
ing suffering during armed conflict. The Geneva Conventions of 1949 
have a prominent place within International Law of Armed Conflict. 
It is also important, because the biggest part of International Law of 
Armed Conflict is regulated in these Conventions. Although there is 
close relation between the two bodies of law, but there are some 
differences, i n  particular, in applicability of its norms. Human Rights 
Law applicable in peacetime while International Law of Armed Con­
flict applicable in wartime. This article explains those issues in brief. 
A. Introduction 
Humanity in war has been a concern for civi l ized nations for 
ages. It has not always prevai led, but great warriors who have com­
bined prowess in battle with humanity towards the defeated, are 
remembered. Among those the Kurdish general known in the west 
as Saladin, gained himself an outstanding reputation . 
Traditional Islamic law has always strived to mitigate the harmful 
consequences of the warrior instinct and to contain it within the 
l imits of discipl ined conduct. The result wi l l  be that nobody wi l l  ki l l  
except in extreme necessity and in  accordance with the standards 
decreed in Islam ic law. 
1 Presentation by the Author at the JWC seminar for senior Iraqi officers and civil servants 5 
April 2006. This paper is published with the permission of Judge Advocate (retired) Mr. Terje 
Lund. 
2 The lecturer is head of the Mil itary Prosecution Services of the Norwegian Armed Forces. In 
peacetime, this is a civil function. In wartime, the JAG has the rank of Major General. 
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These standards include prohibition of recourse to aggression, 
as the Quran says: "Fight in the cause of Al lah those who fight you.  
But do not transgress l imits; for Allah loveth not transgressors" (Sura 
II, verse 190) .3 
Respect for the dignity of the human person has long-standing 
roots in Islam, as the Prophet for example ordered that the Infidels 
ki l led during the battle of Sadr should be given burial, and the caliph 
Abu Bakr forbade his followers to bring him the heads of the enemy. 
One can, furthermore, find rules regarding lenient treatment of 
prisoners, 4 protection of chi ldren, women and old people as long as 
they 'do · not take part in the war, members of non-bel l igerent reli­
gious orders, workmen and traders. 
B. Present-day International Law 
Religious and phi losophical notions have, over the centuries, con­
tributed to the development of International Law for the protection 
of the dignity of Man .  
These are to-day two distinct bodies of law i n  this field : Human 
Rights Law and International Law of Armed Conflict- the latter often 
referred to as International Humanitarian Law, since it a ims at re­
ducing suffering during armed conflicts. This body of law has special 
regard to vulnerable groups of enemy national ity, not taking active 
part in the hosti l ities for the time being. Examples are wounded and 
sick, soldiers who have surrendered and civi l ians. The Geneva Con­
ventions of 1949 have a prominent place within International Law of 
Armed Conflict. 
International Human Rights Law has as its main concern the 
relationship between a state and persons under its jurisdiction, in­
cluding both its citizens and al iens. It is written with peacetime con­
ditions in mind, but does in principle apply also in wartime. The 
relationship between the state and its citizens is stra ined and Human 
Rights often chal lenged in times of non-international armed conflict. 
For this reason, Human Rights Law is highly relevant for mi l itary 
operations in non-internationa l armed conflict. 
Human Rights Law does not, however, put obl igations directly 
on individuals. The state is obl iged to protect Human Rights by con-
3 Or 186 in my version. 
• Sura 47, verse 4 and 5. 
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trol l ing the actions of the agents of the state, and by penal ising 
actions, which might be committed by private individuals. 
In this respect, it differs from International Law of Armed Con­
fl ict, which puts obl igations directly on individuals. An individual sol­
dier, officer or commander can be held personal ly criminal ly respon­
sible before a domestic, al ien or international court for his conduct in 
war, if it is found that he has committed war crimes. We find war 
crimes enumerated in the Geneva Conventions articles on "grave 
breaches" of the conventions. 
Some might prefer to consider Genocide and Crimes Against 
Humanity as grave breaches of fundamental Human Rights, which 
would make the penalisation of such acts an exemption from the 
principles mentioned above. Other would prefer to regard them as 
sui generis, in a class of their own - belonging neither to the Interna­
tional Law of Armed Conflict, nor to the International Human Rights 
Law. 
C. Treaty Law and Customary Law 
International Law of Armed Conflict has developed over the ages 
as customary law. In western mi l itary culture one can, for instance, 
find references in Ju lius Caesars book "De Bel lo Gal l ico" to the Laws 
of War. Over the centuries, the law has developed, and is sti l l  devel­
oping . 
By defin ition, customary law is binding on a l l  parties. It is by 
nature not very precise, and not easily accessible to those who are 
supposed to abide with it.5 It has therefore been found advanta­
geous to codify existing customary law in treaties. Such treaties can 
also develop the law by making the rules more detai led, and there 
can be a progressive development by laying down new ru les. Multi­
lateral treaties are often cal led conventions. 
Treaty Law is only binding on the states parties. Over time, treaty 
law can develop into customary law, if the treaty is adhered to so 
consistently and universal ly that it is found to express customary 
law. This is the case for the 1949 Geneva Conventions and for the 
1907 Hague regulations respecting the laws and customs of war on 
land . 
5 The International Committee of the Red Cross has made a study on customary law, which 
has released in 2005. 
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D. The four Geneva Conventions of 1949 
The 1949 Geneva Conventions are universal ly accepted. These 
are :  Geneva I :  Wounded and sick in the field; Geneva II: Wounded, 
sick and shipwrecked at sea; Geneva III : Prisoners of War; Geneva 
IV: Civi l ians ( in the hand of a party of which they are not nationals) .  
These conventions have been ratified by Iraq . 
The four Geneva Conventions are organised according to a com­
mon structure, having more or less identical provisions on similar 
matters, such as the scope of application, which is regu lated in  the 
so-cal led com mon article 2 (declared war or any other armed con­
fl ict between two or more of the high contracting parties, and occu­
pation) .  
Geneva I: Wounded and sick in the field 
This convention is based on the assumption that a soldier, who 
is d isabled arid not capable of taking up combat because of wounds 
or sickness, is not a threat to the adversary. We shal l, therefore, not 
attack enemy wounded and sick, but col lect them and care for them 
in our mi l itary hospitals. When we observe that the enemy is collect­
ing and caring for his wounded and sick, we shal l  not attack enemy 
medical personnel, ambulances, hospitals and the l ike. 
Medical personnel are obl iged to treat a l l  patients equal ly, not 
discriminating on the basis of national ity, rel igion, race, sex or any 
other similar criteria . They shal l  be given priority according to medi­
cal criteria only. 
The Geneva Conventions have establ ished the Red Cross and 
the Red Crescent as distinctive emblem for the medical services, to 
facil itate protection of these functions. It is forbidden to misuse the 
distinctive emblem to shield mil itary activities, by for instance trans­
porting weapons in an ambulance. If a person is wounded or kil led 
by the misuse of the emblem, the perpetrator is punishable for per­
fidy. Such conduct is also prohibited by the Quran, where it says: "If 
thou fearest treachery from any group, throw back (their covenant 
to them so as to be) on equal terms: for Al lah loveth not the treach­
erous" (Sura VIII, verse 58) .6 
6 0r verse 60 in my version. 
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Geneva II: Wounded, sick and shipwrecked at sea 
The second Geneva Convention is simiilar to the first, with the 
addition that persons who are shipwrecked, should be rescued, and 
that hospital ships have special rights and duties. 
Geneva III: Prisoners of War 
The third Geneva Convention is based on the assumption that a 
soldier fighting for h is land commits no crime, although he may have 
ki l led and wounded a number of enemy soldiers. When we take 
prisoners of war, these are not considered criminals and shal l  not be 
punished. We are, however, entitled to restrict their freedom by keep­
ing them in camps, until the end of hostil ities. 
In its Article 4, the third Geneva Convention defines which per­
sons are entitled to treatment as prisoners of war. The most impor­
tant categories are :  
( 1) Members of the armed forces of a Party to the conflict, as 
wel l  as members of mil itias or  volunteer corps forming part 
of such armed forces; 
(2) Members of other mi l itias and members of other volunteer 
corps, including those of organized resistance movements, 
belonging to a Party to the conflict and operating in or out­
side their own territory, even if this territory is occupied, 
provided that such mi litias or volunteer corps, including such 
organized resistance movements, fulfil the following condi­
tions: 
(a) that of being commanded by a person responsible for 
his subordinates; 
(b) that of having a fixed distinctive sign recognizable at a 
distance; 
( c) that of carrying arms openly; 
( d) that of conducting their operations in accordance with 
the laws and customs of war. 
Prisoners of war must at al l  times be humanely treated . Prison­
ers of war are entitled in a l l  circumstances to respect for their per­
sons and their honour. Every prisoner of war, when questioned on 
the subject, is bound to give only his surname, first names and rank, 
date of birth, and army, regimental, personal or seria l number, or 
fai l ing this, equivalent information . 
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No physical or mental torture, nor any other form of coercion 
may be inflicted on prisoners of war to secure from them informa­
tion of any kind whatever. 
The third Geneva Convention gives elaborate rules about treat­
ment of prisoners in camps for Prisoners Of War (POW) . Under the 
convention, the International Committee of the Red Cross is entitled 
to visit POW camps, speak to prisoners and faci l itate for instance 
contact between the prisoner and his fami ly. 
Geneva IV: Civilians (in the hand of a party of which they are not 
nationals) 
The fourth Geneva Convention has rules relevant for occupa­
tion, and supplements the 1907 Hague regulations respecting the 
laws and customs of war on land. 
Under these rules, the occupation force has the responsibi l ity for 
maintaining order in the occupied territory, provide for essential sup­
pl ies and medical services. 
The local populations' freedom of rel igion sha l l  be respected, 
and the laws shall remain in force. The occupant may, however, give 
additional regulations for security purposes. 
The fourth Geneva Convention is, in general, based on the as­
sumption that an occupation is a temporary situation necessitated 
by mi l itary requirements. When one of the parties have been com­
pletely overpowered and its government changed, it is difficult to 
find appropriate guidance in  the fourth Geneva Convention with re­
gard to some matters such as the prohibition against changing the 
constitution of the occupied territory. 
E. Law Applicable to International Armed Conflict and Law 
Applicable to Non-International Armed Conflict. 
I mentioned earlier in this lecture that customary law is binding 
on everybody. This includes also non-state parties to an armed con­
fl ict. A separate question is, however, which law is binding in  a non­
international armed confl icts, by its own terms. 
International law of armed conflict has been developed with in­
ternational armed confl ict in mind. Non-international armed conflict 
such as civi l war has to a large extent been seen as an internal 
matter for the state concerned, and not a matter for international 
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treaties. For this reason, the law on non-international armed conflict 
has developed slowly, and has only few provisions. 
The most important provisions are found in the common article 
3 to the Geneva conventions, giving a set of minimum rules of pro­
tection in armed confl icts not of an international character. The ar­
ticle reads: 
Art. 3 .  In the case of armed conflict not of an international char­
acter occurring in the territory of one of the High Contracting Par­
ties, each Party to the conflict shall be bound to apply, as a mini­
mum, the fol lowing provisions: 
(1)  Persons taking no active part in the hostilities, including 
members of armed forces who have laid down their arms and those 
placed hors de combat by sickness, wounds, detention, or any other 
cause, shall in a l l  circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith sex, 
birth or wealth, or any other similar criteria . 
To this end, the fol lowing acts are and shal l  remain prohibited at 
any time and in any place whatsoever with respect to the above­
mentioned persons: 
(a) violence to l ife and person, in particular, murder of all 
kinds, mutilation, cruel treatment and torture; 
(b) taking of hostages; 
(c) outrages upon personal dignity, in particular, humil iating 
and degrading treatment; 
( d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly constituted 
court affording a l l  the judicial guarantees which are recognized as 
indispensable by civi lized peoples. 
(2) The wounded and sick shall be col lected and cared for. 
An impartial humanitarian body, such as the International Com­
mittee of the Red Cross, may offer its services to the Parties to the 
conflict. 
The Parties to the conflict should further endeavour to bring into 
force, by means of special agreements, al l  or part of the other provi­
sions of-the present Convention . 
The application of the preceding provisions shal l not affect the 
legal status of the Parties to the conflict. 
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F. The Threshold 
For the appl ication of the common article 3, the situation must 
be above the "threshold of armed confl ict': and not mere riots or 
criminal ity. 
The defin ition of this threshold has been subject to much de­
bate. In my view, a core feature of "armed confl ict" is that you claim 
for yourself the right to use armed force in cases not covered by self­
defence or defence of vital public interests against imminent attack. 
The government departs form a "police doctrine" of apprehension of 
suspected criminals, minimum use of force, respect for the l ife of the 
criminal and other human beings al ike. In stead, the government 
wi l l  resort to a "mi l itary doctrine" - searching up and attacking en­
emy fighters as a group, using maximum force in encounters in or­
der to overwhelm the adversary and accepting losses among civil­
ians as "col lateral damage" within the l imits of proportionality. 
By resorting to mi l itary means in order to quell a rebel l ion, the 
government expressly or tacitly has to admit that it is not able to 
protect the right to l ife under peacetime standards, and that its ac­
tions must be judged according to the Law of Armed conflict. 
G. Criminal Law Viewpoint 
From a criminal law point of view, it must also be kept in mind 
that the principle of combatant immunity is not appl icable in non­
international armed conflict. From the government's point of view, it 
wi l l  be a criminal act when the armed opposition attacks a pol ice 
station, a mi l itary outpost or blows up a pipeline for oi l .  It wi l l  rather 
be an aggravating than a mitigating circumstance that the motiva­
tion is a pol itical one - to overthrow the government or gain inde­
pendence for a province. 
Seen from a third state, there wi l l  be an option to regard the act 
as a political crime. As long as it is not proh ibited and penal ised 
under International Law, there wi l l  be no duty to prosecute or extra­
dite. An international court or tribunal would not have jurisdiction 
over acts not covered by its statute, which means that it wi l l  not 
matter whether the act is criminal in the domestic legal system of 
the perpetrator. 
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H. How Do Human Rights Apply to Mil itary Operations? 
International war-fighting operations 
Generally speaking, the Geneva Conventions and other appli­
cable rules of the International Law of Armed Confl ict g ive a detailed 
coverage, leaving l ittle or no room for Human Rights Law. 
Internal war-fighting operations 
In non-international armed conflict, it is only l imited parts of the 
International Law of Armed Conflict that apply. Human Rights Law is 
al l  the more important, especia l ly the provisions that are related to 
personal l iberty and security, and the right to a fai r  and publ ic hear­
ing if faced with a criminal charge. 
The Articles 9 and 14 in the 1966 Covenant on Civil and Political 
Rights are particu larly important: 
Article 9: " l .  Everyone has the right to l iberty and security of 
person. No one shal l  be subjected to arbitrary arrest or detention .  
N o  one shal l  be deprived of his l iberty except on such grounds and in 
accordance with such procedures as are establ ished by law." 
Article 1 4: "l . All persons sha l l  be equal before the courts and 
tribunals. In the determination of any criminal charge against him, 
or of his rights and obl igations in a suit at law, everyone shal l  be 
entitled to a fair  and public hearing by a competent, independent 
and impartial tribunal established by law." 
Peace operations 
The Geneva Conventions, together with the rest of International 
law of Armed Conflict, do not apply in peace operations. 
In recent missions, especial ly in Kosovo in 1999-2000 and Af­
ghanistan in 2002 and for some time thereafter, mi l itary forces have 
been tasked with maintaining law and order in a society devoid of 
normal law-enforcing functions such as police, courts and prisons. 
In order to accomplish the mission, it may become necessary to 
impose curfews at night, to put restrictions on the freedom of move­
ment, to detain criminals and violent elements, to search for weap­
ons, ammunition or explosives, and confiscate such items. The Force 
Commander will then need guidance - under which Law are his troops 
operating, if the Geneva Law with which mi l itary forces are more or 
less fami l iar, does not apply? And moreover, if it were to be appl ied 
by analogy, the Force Commander would find that many provisions 
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wil l  not make sense. In addition, it might be directly offensive to 
invoke the fourth Geneva Convention as the Law of Occupation . 
When performing pol ice-type tasks affecting civi l ians, it seems 
more appropriate to look to International Law appl icable to Law En­
forcement, which basica l ly means Human Rights Law. 
In performing his tasks on spot of territory without a functioning 
court system, the Force Commander wi l l, however, find that it wi l l  be 
impossible to l ive up to the standards of the Human Rights Conven­
tions. It may for instance be necessary to make use of administra­
tive detentions. 
The 1966 Covenant on Civil and Political Rights has a derogation 
clause in Article 4, for actions taken "in time of public emergency 
which threatens the life of the nation . . .  " . 
Article 4 is evidently written with problems in the state making 
the derogation in mind, but should by analogy be read to include 
war or other publ ic emergency on a territory for which the mil itary 
units of a state party to the 1966 Covenant has assumed responsibil­
ity. 
This leads to the question :  who wi l l  make the derogation? Wi l l  
this be a matter for each troop contributing state? Or should the 
Force Commander, on behalf of the states affected, make it? Can 
mandates be formulated in a way that by themselves make the nec­
essary derogations? Or will we have to trust that future missions 
include law-enforcing elements as the Brahimi report suggests? I 
have no solution to offer here and now, but a solution should be 
found. 
Ringkasan Artikel: 
Ada dua perbedaan antara hukum hak asasi manusia dan hukum 
internasiona l  mengenai sengketa bersenjata . Hukum sengketa 
bersenjata sering juga disebut dengan hukum humaniter karena 
bertujuan untuk mengurangi penderitaan selama sengketa bersenjata . 
Konvensi-konvensi Jenewa 1949 mempunyai tempat yang penting 
dalam hukum internasional mengenai sengketa bersenjata . Hukum 
tersebut juga pent ing, ka rena bag ian terbesar  dari hukum 
internasional tentang sengketa bersenjata diatur dalam konvensi 
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tersebut. Walaupun terdapat hubungan antara keduanya, tetapi 
terdapat beberapa perbedaan antara hukum hak asasi manusia dan 
hukum humaniter, terutama penerapan norma-normanya . Hukum 
hak asasi manusia diterapkan dalam waktu damai, sedangkan hukum 
internasional tentang sengketa bersenjata diterapkan dalam waktu 
perang. Tul isan in i  menjelaskan masalah-masalah tersebut secara 
ringkas. 
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